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1. THE PRINCIPLE OF CORPORATE CRIMINAL LIABILITY

1.1. In general

In Western Europe, the principle of corporate criminal liability first
emerged in the seventies and has continued to develop ever since.

Originally, the adage "societas delinquere non potest” was predominant:
the corporate body was considered as having no consistency, no intellect
and no will to be handled in a reprehensive manner. Only natural persons
were considered as being able to commit a reprehensive act.

Subsequently, the jurisprudence adopted another adage, "societas
delinquere potest, sed puniri non potest”: the corporate body was
recognized as having consistency and its own purposes, and therefore
able to commit an offense. However, no punishment was attributed, this
being reserved for the identified, natural persons having acted for the
corporate body.

As from the seventies, the movement in Western European countries is to
adopt legislation with respect to corporate criminal liability, introducing
actual punishment for corporate bodies.

However, at the international level there is no tendency to impose the
development of corporate criminal liability in the domestic legislation.

1.2. In Belgium

Article 5 (1) of the Belgian Criminal Code aligns corporate criminal
liability with the criminal liability of natural persons:

“Every corporate body is criminally liable for the offenses which are
intrinsically linked to the realization of its objects or to the protection of

1. NPMHUMNN KOPNOPATUBHOW YIOJIOBHOW OTBETCBEHHOCTU

1.1. O6uiee noHaTHE

B 1.
OTBETCTBEHHOCTW BNepsble nosiBunca B 70-x
cTan pa3BuMBaTbCA.

CTpaHax 3amagHoi EBponbl MpuHUMNA KOPNOPaTUBHOW YrOSI0BHOM
rogax M Cc TOro BpeMeHMU

MepBOHayanbHO rocCnNoOACTBOBana JlaTMHCKAss MOCnoBMUA “"Societas
delinquere non potest”. kopnopauusi cumTanacb UKTUBHBIM CyHBbEKTOM
npaBsa, 6e3 pasyma u 6e3 cunbl Bon. CUNTANOCh, YTO TOILKO puUmMdeckmne
nvua 6bnm cnocobHbBIMM NPEecTynHO AENCTBOBATD.

Mo3xe B topucnpyaeHumMn 6onee npeanodTUTENbHOM CTana aTUHCKas
rnorosopka "Societas delinquere potest, sed puniri non potest”, To ecTb
6bIJ10 NMPU3HAHO, YTO KOpMopauumsi MMeeT (M3MYecKoe CyllecTBOBaHME M
cuny Bonu. CnepoBaTenbHO, KOprnopauus crana cnocobHa npecTyrnHo
AencTBoBaTb. HecMoTps Ha 3TO, HMKaKaKMX HakKasaHuUW ANs Kopnopauumn
HE CyLLeCcTBOBaNoO, TaK KaK HaKa3sblBa/lIMCb TONbKO (U3MYecKne nuua,
KOTOpble AEACTBOBANN OT SiMLa KOpropaunu.

C 70-x rompoB B CTpaHax 3anagHon EBponbl 6bl10  BHeApPEHO
3aKoHOAATENbCTBO MO Yro/IOBHOM OTBETCTBEHHOCTU HOPUANYECKUX Nnl, a
TakXe BBeAeHbl HaKasaHusa A HUX.

OAHAaKo Ha MexAyHapoAHOM YpOBHE BBeAEHUS B MpPaKTUKY YronoBHOM
OTBETCTBEHHOCTU HOPUANYECKUX NTULL HE 6bINO.

1.2. Benbrusa

5 (1) ctatbsa YK Benbruu ctaBuT B OAMH psSj YrofOBHYHO OTBETCTBEHHOCTb
HPUANYECKNX 1L, C YTOJIOBHOW OTBETCTBEHHOCTbIO (BDM3UYECKUX NnL:

"Bcsikoe rpunandeckoe Jinyo rpunBJie4eHO K yI'OﬂOBHOﬁ OTBETCTBEHHOCTH
B CBA3WM C [TIPEeCTyriHbiM AedHueM [10 CyLleCcTBy CBA3dHHbLIM  C
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its interests ; or [for] those [offenses], the concrete facts of which show
that they were committed on its behalf.”

The legislator explicitly mentions that "“every corporate body” can be
criminally liable, including e.g. a foreign corporate body acting in
Belgium, or a Belgian corporate acting abroad. The legislator also
includes:

- temporary associations and joint ownership;

- companies in course of incorporation;

- companies who do not engage in commercial transactions and are not
incorporated as a trading company.

Therefore, nonprofit organizations are clearly included.

The Belgian legislator provides for an exhaustive list of public bodies that
are excluded from the scope of the article 5 of the Belgian Criminal Code
including the federal state and local authorities.

However, the exhaustive nature of this list means that all public bodies
not figuring in this list may be criminally liable, f.i. the National Railway
Company, the National Telecom Company.

There are three situations in which a corporate body may be criminally
liable under the said article 5:

- the offense is intrinsically linked to the realization of its objects;

OCYLLECTB/IEHUEM CBOMX L€/ WM 3alnTol CBOUX WHTEPECoB, WU B
CBSI3W C  MPECTYrNHbIM  AESIHNEM, KOHKPETHbIE  (aKTbl KOTOPOro
A0Ka3biBaKT, YTO OHO 6bl/1I0 COBEPLUEHO OT MMEHU IOPUANYECKOro mya.”

3akoHoAaTeNb  SKCMUIMUMTHO YMOMWHAET, 4YTO "BCSKOE ropuanyYeckoe
JML0" MOXET HeCTU YroflIoBHYK OTBETCTBEHHOCTb, BKJIHOYas Hamnpumep
MHOCTpaHHOe o06lecTBO, AencTBylowee Ha Tepputopuu benbruu, nubo
Benbruiickoe o06wecTtBo, AencTeylwee 3a rpaHuuen. 3akoHopaTenb
TaKXXe BKJIIOYaEeT:

- BpEeMeHHble obuiecTBa M MpoCTble ToBapuwectBa (He obnagatouwme
NMpaBoOCYbBbEKTHOCTLIO);

- obuwecTBa Ha CTagmMu Co34aHus;

- obuiectBa, KOTOPbIE HE 3aHMMAOTCS KOMMEPUYECKON AesATENbHOCTbIO U
KOTOpble He CO34aHbl B BUAE KOMMEpPYECKOol Koprnopauuu.

CnepoBaTenbHO, HEKOMMEpPYECKME OpraHm3aumMm HeECOMHEHHO BKJ/IHOUEHbI B
Crn1COK.

Benbruickuin 3aKOHoAdaTenb  YCTaHOBWA OrpaHUYEHHbIN CMMCOK
06LLeCTBEHHbIX Y4YpexAeHWUI, KOTopble UCKAKYeHbl U3 paMoK 5-1 cTaTbu
YK benbruy, BKAO4Yass B 3TOT OrpaHMYeHHbIn cnuncok ®deagepanbHoe
[ocynapCcTBO M MECTHble BJlacTu.

O[HAKo OrpaHWYeHHbI XapakTep 3TOro Cnucka AaeT MOHSATb, 4YTO BCe
Apyrve obLWecTBeHHbIe yUupexaeHus, He purypupylowmne B CNUCKe, HECYT
YrONTIOBHYO OTBETCTBEHHOCTb. Hanpumep FocynapcTBeHHOEe
XenesHoaopoxHoe o6wecTBo, FocyaapcTBeHHas cnyx6a CBA3M.

CywecTByloT 3 cuTyauuu, B KOTOPbIX lOpuanyveckoe MU0 MOXET HecTu
YFOJIOBHY OTBETCTBEHHOCTb Ha OCHOBaHUWU 5-1 cTtatbn YK benbrum:

- nNpectynHoe pAgedaHune no cCyuwecrtBy CBA3aHO C WUCMOJIHEHUMEM uenemn
ropnanyecKkoro aumua,



- the offense is intrinsically linked to the protection of its interests;

- the facts show that the offense was committed on its behalf.

Therefore, the corporate body will not have to answer for acts of
employees or agents having taken advantage of the corporate body and
having acted for their own interests.

2. REMEDIES APPLICABLE TO CORPORATE BODIES

2.1. Criminal remedies

Article 7bis of the Belgian Criminal Code provides an exhaustive list of
statutory criminal penalties applicable to corporate bodies.

For crimes, misdemeanors and offenses, a fine or a special forfeiture can
be pronounced.

However, for public corporations, the forfeiture is limited to forfeitable
goods.

For offenses, the fines applicable to natural
corporate bodies.

persons also apply to

Furthermore, for crimes and misdemeanors, the following penalties can
be pronounced:

- dissolution (cannot be applied to public corporations);

- prohibition of practices linked to the company’s object (except for
activities linked to the public service);

- MPECTynHoe AesitHMe MO CYLEeCTBY CBS3aHO C 3alLMTON MHTEPECOB nua;

- (akTbl [A0Ka3bIBAOT, UTO MPECTyrnHoe JAesitHMe COBEpLUEHO OT WMMEHMU
topuanyeckoro nuua.

CnepoBaTenbHO, lOpuanyeckoe NnMUO He AO0/MKHO OoTBevaTb 3a LEeNcTBus
CBOUX YMNOJZIHOMOYEHHbLIX WK CnyXalnx, KOTOopble BOCMOJIb30BaINCb
opnanyeckmm nnMuom un OENCTBOBaN B CBOMX COBCTBEHHbIX MHTEpPECaX.

2. MEPbI HAKA3SAHWA, HANTATAEMbIE HA WOPUANYECKMUE JINLIA

2.1. YronosBHble Mepbl HaKa3aHuUA
Cratba 76uc YK benbrmm ycTaHaBAMBaAET OrpPaHMYEHHbIN CAMCOK

CTaTYTHbIX YIrOJ1OBHbIX HaKa3aHWI HanaraeMbiX Ha ropnanyeckme nmua.

Mpwn coBepLUEeHUM MNPEeCTYneHniA, NPOCTYMNKOB U YrofIOBHbIX HapyLUEeHW
MOTYT TMpUMEHSATbCA WTpadbl M CneunanbHoe HasioXeHWe apecTa Ha
MMYLLECTBO.

OagHako Aana obuwecTBEeHHbIX YHDE)K,D,GHVIVI cneunanbHoe HanoXeHune
apecta Ha MMyLecTBO BO3MOXXHO TOJIbKO Ha Belln, noanexawune apecty
Ha MMYLLECTBO.

Mpn COBEpPLIEHUWN  YrOMIOBHbIX HapyweHWin Ans
buamyecknx nuy NpUMEHSOTCS OAMHAKOoBbIE WTpadbl.

opnanyeckmnx wu

Bonee TOoro, npuv COBEPLIEHMM MPECTYMIEHNUA U MNPOCTYNKOB MOryT
NPUMEHATLCA CeAylolINe HaKa3aHUs:

- npekpaweHne AeAaATe/IbHOCTU (3a WUCK/TIOYEHMEM  O6LECTBEHHbIX

yupexaeHuin);

- 3anpeT AesATeNbHOCTM, CBS3aHHOMW C nMpeaMeToM AesdATeNbHOCTU
topuanyeckoro nmua (Kpome cnyx6 obwecTtBeHHOro Ha3HadyeHus);



- closing of one or more places of business, except for establishments
where public services are performed;

- publication or release of the Court decision.

It is understood that a corporate body cannot be sentenced to
imprisonment. Article 41bis of the Belgian Penal Code therefore provides
a conversion mechanism between the prison sentence applicable to
natural persons (in criminal cases) and corresponding fines applicable to

the corporate bodies:

- 3aKpblTe oOAHOro wunun

HECKOJ/1bKO

MeCT [AedATesibHOCTHN, KpoMe

yupexaeHun, rae oencTByeT ciyxba obwecTBeHHOro Ha3HavYeHus;

- ny6aukKaums UNn pacrnpocTpaHeHne cye6bHOro 3aKtyeHus.

tOpnanyeckoe NUUO SIBHO HE MOXET 6biTb MPUrOBOPEHO K THOPEMHOMY

3aK/II0YEHMIO,
COOTBETCBME

nosToMmy,
Mexay

416uc cratba YK benbrum
NpUroBopoM K
NpUMEHsIEMbIM AN GU3NYECKUX NNL, U COOTBETCTBYHLLUNM

yCTaHaBInBaeT
3aKJII0YEHMIO,
wTpadom,

TIOpEMHOMY

NMpUMEHAEMbIM ANnAa PpUANYECKUX JInL.:

CRIMINAL PENALTIES ESTABLISHED
FOR NATURAL PERSONS

CONVERSION FOR CORPORATE BODIES

YTroJIOBHbIE HAKA3AHMA
NMPUMEHSAEMBIE AN ®U3NYECKUX
nnu

COOTBETCTBEHHOE HAKA3AHME A4
IOPUANYECKUX NNL

a life imprisonment

from 1°200°000 € to 3'600°000 €

NMOXN3HEHHOE 3aKt4vyeHne

oT 1'200°000 € po 3'600'000 €

imprisonment and / or a fine

minimum 2’500 €. The sum is to be
multiplied by the amount of
months corresponding to the
minimum of the imprisonment;

maximum 2’000 €. The sum is to

TIOPpEMHOE 3akK/iloyeHne u / wunu
wTpad

MUHUMYM 2’500 €, YMHOXEHHbIE Ha

KOJIMYECTBO MecsaLeB,
COOTBETCTBYIOLMX TIOPEMHOMY
3aknto4deHnto. [onyyeHHasa cyMMa
HEe MOXeT O6biTb MeHblle, YeM

wTpad, NpUMeHseMblii Ansa AAaHHOro
npecTynneHus:

MakcuMmyM 10000 €, yMHOXEHHble
Ha KONIMYEeCTBO Mecsues,
COOTBETCTBYIOLWNX MaKCUManbHOMY
nepuoay TIOPEMHOrO 3aKJ/IloYEHUS.

be multiplied by the amount of MonyyeHHas cCcyMMa He MOXET
months corresponding to the NnpeBoCXoauTb OBOWHOM
maximum of the imprisonment MaKCMMasibHbIN wTpad,
npeayCcMOTPEHHbIN AN AAHHOro
npecTynneHus.
a fine a fine wTpad wTpad




It is important to mention that the amounts are to be indexed. In 2009,
all sums should be multiplied by 5.5.

2.2. Non criminal remedies

Several non criminal measures may be applied to corporate bodies:

- sui generis penalties created by the European legislator for violation
of several rules established at the European level (e.g. penalties for
the non respect of the principle of free competition);

- administrative fines;

- conservative measures, in case of violation of safety regulations on
the work floor, of food regulations...

3. ALTERNATIVE CRIMINAL LIABILITY

In practice, the committing of an offense by a corporate body is due to
the acts of one of more natural persons (employee or agents of the
company). Mostly, both the corporate and the natural persons are
prosecuted for the same offense. In this case, the principle of the
alternative criminal liability, established by the article 5 (2) of the
Belgian Penal Code, introduces the possibility that only one of them will
be punished:

“If the criminal liability of the corporate body is exclusively due to the
intervention of an identified natural person, only the person who has
committed the most serious fault can be convicted. If the identified
natural person has knowingly and voluntarily committed the fault, he can
be convicted at the same time as the liable corporate body.”

According to this principle, only the person (the natural or the corporate

Ba>xHO 3aMeTUTb, YTO CyMMbl WTpad OB MHAEKCUPYIOTCS KaXKAbl roj.
B 2009 roay, 3TV CyMMbl A0/IXHbI YMHOXAaTbCsa Ha 5.5.

2.2. He yronoBHble Mepbl HaKa3aHusA

MOMMMO YronOBHbIX HakKasaHwui,
MPUMEHATLCA APYrMe HaKasaHus:

NPOTMB OPUAMYECKMX 1AL, MOTYT

- €BpOMNeNCKUi 3aKkoHoaaTeslb BBEN Mepbl HakKa3aHus, CBSA3aHHble C
HapyLweHMeM €eBpOMNENCKMX npaBua (HanpuMmep: CaHKUMKM B Cly4dae
HenobpoCoBECTHOM KOHKYPEHLUNN);

- aAMWHUCTPATMBHbIE WTpadbl;

- NpeaoXpaHWTesNbHblE Mepbl B Clly4yae HapyweHWs npaBui TEXHUKU
6e3onacTHOCTK, NMWEeBO 6€30NacTHOCTMW...

3. AJNbTEPHATUBHASA YIroJIOBHAA OTBETCTBEHHOCTb

Ha npakTuke coBeplleHMe MpecTynHOro AEeWCTBUS pUANYECKUM NLOM
BO3HWKaeT BCAeACTBME AEWCTBMM OAHOIMO MM HECKOSbKMX (U3nyeckux
vy (YNONMHOMOYEHHBLIN WM ciyxawme kopnopauun). O6biyHO o06a
(dbunsnueckoe u pmanueckoe) nuua 6yayT npecnenoBaTbCs 3a O4AHO U TO
)Ke  YronoBHoe npaBoOHapyweHue. B  3ToM ciaydYae  nNpuHUMN
aNbTEPHATUBHOM YrOJIOBHOMN OTBETCTBEHHOCTW, YCTaAHOBJ/IEHHbIN 5 (2)
ctatbéin YK bBbenbrmn, p[aér BO3MOXHOCTb OCyAMTb OAHOMO U3
npecneayemblx 1uL:

“"Ecnim  yrosioBHasi OTBETCBEHHOCTb IOPUAMYECKOro /vLa BO3J/1araercs
WUCKJTIOUUTENIbHO U3-3a BMELLIATE/IbTBA ONPEAE/IEHHOIrO (U3NYECKoro amuya,
BO3MOXHO OCYyANTb TOJIbKO TO JIMLIO, KOTOPOE AO0ryCTnio camyto rpybyio
owmnbky. Ecam onpegenéHHoe @undeckoe MU0  YMbILJIEHHO U
CBOEBOJIbHO A0MyCcTU/0 OWnNbKYy, TO BO3MOXHO €ro ocyAuTb BMeCTe C
opuanNYECKNM 1NLIOM. ”

CornacHo npuHUMNy aﬂbTepHaTMBHOVI er)'IOBHOVI OTBETCTBEHHOCTH,
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one) who has committed "the most serious fault” will be sentenced. The
other person would not be prosecuted.

The principle of the alternative criminal liability may therefore be
advantageous for the director or the agent of the corporate body, who
did not commit "the most serious fault”:

- he will keep his criminal record blank;

- he will not be punished.

4. CONDITIONS FOR APPLYING THE PRINCIPLE

4.1. Identical offenses

Practice shows that Article 5(2) applies only in cases where faults of the
corporate body and the identified natural person have occurred by the
same act, i.e. the act of the natural person.

4.2. An identified natural person

In practice, it is sometimes difficult to identify the natural person who
has committed a fault. This is especially the case for large companies
with a complex organization where the responsibilities of each agent /
employee are diluted. In such cases, the principle of the alternative
criminal liability would not be applied, and the prosecution would be
concentrated on the liability of the company only.

In some cases, several natural persons are identified who have
committed the same offense. In such cases, the principle of the
alternative criminal liability will be applied, and the judge would exempt
from punishment the person(s) having committed “the less serious fault”.

BO3MOXHO OCyAMTb TOJIbKO TO nuuo (opunanyeckoe unm @uanydeckoe),
KoTopoe gonyctuno “camyro rpybyro owmnbky”. Ana apyroro nuua 6yaet
OTKa3 OT 06BUHEHWUS..

Taknm 06pa3oM, NpUHUMN afibTEPHATMBHOW YrOJIOBHOM OTBETCTBEHHOCTMU
MOXeT ObITb BbIFOAHbIM AN YNPaBASOWNMX UM YNOJHOMOYEHHbIX
Koprnopauumn, KoTopble He gonyctunun "camyro rpybyro owmnbky":

- OTCYTCTBME CYAMMOCTH;

- OTCYTCTBME HaKasaHWMN.

4. ycnosusa nPUMEHEHUA NMPUHLINNA

4.1. To>xAecTBO NpaBOHAapPYLWEHUN

Ha npaktnke 5 (2) crtatbs YK bBbenbrum nNpuMEHSIETCS TOJMIbKO B TeX
c/lyyaax, rae BWHOBHOe AencTBuve (PU3MYECcKOro WM puanvyeckoro nauu
BO3HWKIO BCNeACTBME OAHOMO M TOro e [AencTBus - AeNCTBUS
du3myeckoro nmua.

4.2. OnpegenéHHoe chusznyeckoe nmMuo

Ha npakTtuke 06bl4HO TSXeENo naeHTdnumpoBatb pusndeckoe (Me) NMuUo
(ua), KOTOpoe BUHOBHO AEeNCTBOBaNo, 0cCO6eHHO B KpPYMHbIX obwecTtsax co
C/TOXHbIM  YCTPOWCTBOM roe CIOXHO OnpeaenvTb OTBETCTBEHHOCTb
Ka)xaoro nuua. B Takux cnydasix ApUMHUMN anbTePHATMBHOW YrosloBHOM
OTBETCTBEHHOCTU He TMpUMEHseTcs W 6yaeT npecnenoBaTbCsl TOMBKO
topnanyeckoe nmuo.

B HekoTOpbIX cnyyasx BO3MOXHO MAEHTUMOUUMPOBATb HECKOSBKO
dU3nNYecKnx nnu, KoTopble COBEPLUMIM OAHO U TO Xe MpaBoHapyLlleHue.
MpuHUMN anbTepHaTUBHOM YrofOBHOM OTBETCTBEHHOCTM bByaeT nMpuMeHeH,
M CyAd He BO3J10XMUT HakKa3aHMW Ha Te NMua, KoTopble He 4ONYCTUAN CaMble
rpybbie owmnbku.



4.3. Exclusive intervention of an identified natural person

The criminal liability of the corporate body must be exclusively due to the
intervention of one or more identified persons. It would lead too far if this
MEMO into details of the controversial situation observed in the doctrine
and the jurisprudence.

4.4. Not the most serious fault

The determination of “the most serious fault” is a factual question, left to
the appreciation of the judge. The legislator does not provide a definition.

The “gravity” of the fault should be appreciated using causal criteria: the
most serious fault will be the fault with the highest impact on the
committing of the offense. Thus, criteria for the comparison of faults
must highlight the causal link between the fault and the committing of
the offense.

In practice, several criteria are used in order to evaluate the fault which
has the most important causal link :

- the assignment of the natural person: it is considered that the person
who is on the top of the hierarchy commits the most decisive fault,
such as the managing director and/or the manager, as having the
most important authority for the accomplishment of any acts of
management. If the natural person is merely implementing tasks for
the company, and does not have any influence on its organization, he
will be judged as having committed the less serious fault;

- the influence of the corporate body: the fault of the company will be
appreciated taking into account its degree of influence on the natural
person, e.g. by means of a general policy;

- default of coordination and supervision by the corporate body: this is
considered as the most serious fault comparing to the fault of the

4.3. UcknwouuntenbHoe BMeLlaTeN1bCTBO onpenepnaéHHoro

QMSVI‘-IGCKOI’O auua

YronoBHasi OTBETCTBEHHOCTb HOPUANYECKUX NUL, AOIXKHA BbiTb NMpUBNEYEHa
TO/IbKO B C/lydae BMellaTeNbCTBa onpeaenénHoro dusnyeckoro namua (Mnm
HECKOJIbKMX pusnyeckmnx nuy). B gaHHOM cTaTbe Mbl OrpaHUYMMCS TOJIbKO
3TUMM 3aMeYaHMSAMK, MOCKOJIbKY TEMa 3Ta SAABASIETCS AOCTAaTOYHO CMOPHOM.

4.4. He camas rpy6as owmnbka

3akoHogaTenb He onpenenun 3HauveHusa "camod rpy6oi owmnbkmn". ITO
cumTaeTcs pakTyasibHbIM BOMPOCOM, pPeLleHNnEe KOTOPOro OCTaBIEHHO CYAY.

Cepb&3HOCTb OWwWNbkn 6yaer ycTaHOBSIEHA MO MPUYMHHOM CBSA3U: CaMOU

rpyboii owmbkonm Oyaer cuuTaTbCa Ta, KOTOpas CW/lbHEE BCero
cnocobcTBoBana COBEpPLUEHNIO YrofI0BHOIO npaBoHapyLeHuUs.
CnepoBaTenbHO, KpUTEPUM CPaBHEHMSI OWWMOBOK AOJ/IKHbI  MOMOraThb

YCTQHOB/IEHUIO TMPUUYMHHOM CBS3W MeXAy OWMBKOM un coBeplleHneM
YroflI0BHOIO NpaBoOHapyLWeHus.

CyaebHas npakTuka paspaboTana KpuTepum, C MOMOLLbI0 KOTOPbIX MOXHO
YCTaHOBUTb OWMWGKN, MMEKLWME CaMyK CUJIbHYH MNPUUYUHHYIO CBS3b C
YrO/0BHbIM MpaBOHAPYLUEHUEM:

- OO/DKHOCTb hM3MYEeCKOoro anua: pUCcNpyaeHuns NpusHaéT, 4to nuua,
3aHMMaloWmMe BbICOKME AO/MKHOCTM B KOpnopauuu, Takme Kak
OVWPEKTOP WM HayvalbHWK, AOMYCKaloT camble rpybble owunbku, Tak
KaK OHW WMEeIT pellalolme BAUSHUE Ha ynpaBlieHWe Kopropauuu.
Ecnn dusmyeckoe nMLO TONIbKO WMCMOMHAET AaHHble eMy 3afaHusl U
HMKaK He BAMsIeT Ha ynpaB/ieHMe KoprnopauMu, OHO He AOoMnycKaeT
camyto rpybyo owmnbky;

- BandHuWe Kopnopauwunm: BJIMAHWE Kopnopauuu (HaanMep obwas
I'IO}'IVITVIKa) Ha (bMBVILIECKoe L0 nrpaeT posib Npu OLEHKN eé owmnboK;

- OTCYTCTBME KOOpAMHALUMW N KOHTPOASA AENCTBUIA (PU3NYECKMX JINLL CO
CTOPOHbI _KOpMNopauuu: 3TO CuYMTaeTcs camon rpyboir owmbkon no
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natural person, more specifically when the corporate body was aware
or should have been aware of the risk and neglected to intervene;

4.5. Non voluntary intervention in order to commit the offense

According to the article 5(2) of the Belgian Penal Code, “if the identified
natural person has knowingly and voluntarily committed the fault, he can
be convicted at the same time as the liable corporate body.”
Consequently, in order to benefit from the alternative criminal liability
principle, the prosecuted natural person has to show that he has not
acted “knowingly and voluntarily” in order to avoid a conviction.

For some judges, the expression "“voluntarily and knowingly” aims at
fraud (or deceit).

It means that the natural person cannot be convicted for non intentional
offenses on the basis of the article 5.

However, Conseil d’Etat/ Raad van State [the Belgian Council of
State]pointed out the fact that it is difficult to know if article 5(2) applies
to only intentional offenses or also to all offenses where the intention of
the author was to commit it.

Therefore, it is not the statutory qualification which determines the
intentional character of the offense, but the state of mind of the author of
this offense. The Cour de cassation / Hof van Cassatie has confirmed this
point of view.

The state of mind has to be determined in accordance with factual
concrete circumstances of the case. The jurisprudence provides the
following (non exhaustive) criterions:

CPaBHEHUIO C OWMOBKON, AONYLLEHHON (PU3NYECKMM NTNLLOM, OCOBEHHO B
cny4yasix, rAe Koprnopaums 3Hana waM  goskHa 6blna 3HaTb O
NPecTyMHbIX AENCTBUSX U OCTaBuia 3To 6€3 BHUMaHUS;

4.5. HeyMblluneHHOE BMELWIATENIbCTBO B COBEPLIEHUE YIroJiIOBHOIo

npaBoHapyLieHus

CornacHo 5(2) cratbe YK benbrun “ecim onpegenéHHoe @undeckoe
JINLO YMBILJIEHHO M CBOEBOJIbHO A0MYCTU/I0 OLMOKY, TO BO3MOXHO €ro
OCyANTb BMECTE C HOPUANYECKUM JIMLJOM.” DTO 3HAUUT, YTO ANS TOro 4YTobbl
BOCMOJ/1Ib30BaTbCSA NMPUHLNMOM aNlbTEPHATMBHOM Yron0BHOM
OTBETCTBEHHOCTM M u3bexaTb HakasaHui, dusnyeckoe nuUo AOKHO
AOKasaTb, 4YTO OHO TnNpu coBepweHMn owunbkn [EencTBoBanO He
“YMbILL/IEHHO M CBOEBOJIbHO".

HekoTopble cyabu NOA BblpaXXeHUeM “yMbILL/IEHHO M CBOEBOJILHO" NMEIT B
BMAay MOLLUEHHWNYECTBO (nnn obMaH), TO ecTb  HaMepeHHoe
npaBoOHapyLeHHE.

OTO 3HA4uUT, YTO Ha ocHoBe 5 cratbn YK benbrnm gusnyeckoe nuuo He
MOXET 6bITb HaKa3aHO 3a HeyMbILIeHHble NPecTynjeHuns.

TeMm He MeHee, cornacHo NocyaapcTBeHHOMY coBeTy (Conseil d’Etat / Raad
van State), TpyoHo ckasaTb, 4UTo 5 cT. YK Benbrmn npmmeHseTcs ToAbKO
ONS1 HeYMbIWNEHHbIX NPeCcTynjieHuni, OHa AOJIXKHA MPUMEHATbCS KO BCEM
(YMBIWAEHHbIM MW HEeYMbILWNEHHbIM) MPEecTynieHnaM BCSKWUA pas, Koraa
AO0Ka3aHo, 4To pmanyeckoe NmMuo AenCcTBOBasO C HAMEpeHMeM COBEpLUNTb
rnpecTynjeHue.

CnepoBaTenbHO, 3TO He  CTaTyTapHoe  oOnpeaeneHvMe,  KoTopoe
yCTaHaBNMBAET  MPU3HAK  YMbIWIEHHOrOo nnm HEeyMbILWNEHHOrO
NPecTyrnieHns, a YMCTBEHHOE COCTOSHME MpecTynHuKa. Benbruiickuii

KaCCaLMOHHbIN Cya NOATBEPAWN 3TY TOUKY 3PEHUS.

YMCTBEHHOE COCTOSIHUE MPECTYMNHUKA [AO/HKHO 6biTb OMNpeaeneHHo B
COOTBETCTBUM C  (DaKTyaNbHbIMU  KOHKPETHbIMU  OBCTOATENbCTBAMM.
CynebHas npakTuka pa3paboTana crneaylowme KpUTepun:
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- several warnings from authorities: jurisprudence considers that if
there were several warnings from the public authorities about the
faulty behavior and the natural person has done nothing to comply
with these warnings, then it can be considered that the natural
person has committed the offense voluntarily;

- experience of the natural person: generally, the experience of the
natural person is taken into consideration: if the person has a great
experience in a particular field, he may not have acted involuntary
and negligently;

- interest of the natural person to commit the offense.

Even in cases where it is recognized that the natural person has acted

voluntary, the legislator does not require the automatic application of the

second sentence. Article 5(2) says that « he can be convinced at the

same time than the liable corporate body » and not « shall be convinced
. >,

It is up to the judge to appreciate if the natural person shall or not be
punished.

5. CORPORATE BODY AS A MANAGER OR DIRECTOR

In Belgium, article 61 of the Companies Code allows a corporate body to
be a manager or a member of the Board of Directors of a company.

This provision creates the obligation to assign a natural person in charge
of the performance of the activities of the corporate person and who acts
on its behalf.

The same provision points out that this assigned natural person assumes
the same criminal and civil liability as if he was performing the same
activity on his own behalf.

- OpeaynpexieHus OT BAacTew: B HOPUCNPYAEHLUMN CHUTAETCH, YTO ecnu
6blN0 HEeCKONbKO npeaynpexaeHu oT BNacTen O He3aKOHHOM
[esATeNbHOCTU U (PU3MYECKOEe NINLO NPOAOSIKAI0 3Ty AEATENbHOCTb, TO
MOXHO YCTaHOBWTb, YTO 3TO JINLO AENCTBOBAO YMbILLJIEHHO;

- onbiT pmnanyeckoro auvua: 0bblyHO onbIT urpaeT 60ablYO PoSib: ecnu
YenoBeK OMbITHbIA, TO OH HE MOXEeT AONYCTUTb HEYMbIWNEHHbIX
owunbokK;

- Nnoab3a, NpuHeceHHas dU3NYECKOMY AuLLY OT NPecTynaeHus.

Cnepyet 3aMeTUTb, YTO Aa)Ke eCNiM YCTaHOBMEHO, YTO U3mndeckoe Numuo
OENCTBOBAJIO YMbILWEHHO, 3aKoHoAaTeNb He TpebyeT NpMMeHeHns BTOPOWA
dpasbl 5 cT. YK Benbrumn, HoO roBOpuT, YTO “BO3MOXXHO €ro oCyAnTb BMECTE
C ropugndeckum amyom”, a He "gosmkHo".

Cyabe pewaTtb, AO/HKHO N1 dusmyeckoe nmuo 6biTb HakasaHO BMECTe C
IOPUANYECKMM JIULOM U HET.

5. KOPMNOPALINA KAK MEHEOXEP UW1N ANPEKTOP

61 craTbs bBenbruiickoro  KOMMEpYeckoro KoAekca  Mo3BoJsieT
KoprnopauusiM 6biTb  MEHEAXEpPOM WAN YJIEHOM YMpaBieHUS APYroi
Koprnopauuu.

OTa craTtbsl 06s3bIBaeT Ha3HauuUTb d)VIBVI‘-IeCKOG NNUo OTBETCTBEHHbLIM 3a
ucrnonHeHne obszatenbCcTs Kopnopauunn u OENCTBOBATb OT €€ UMEHMN.

OTa Xe camas CTaTbsl YCTaHaBNMBAET, UYTO (M3NUYECKOE MU0 HECET Ha
cebe TaKylo Xe rpa)>AaaHCKyl M YyroflOBHYI OTBETCTBEHHOCTb, KaKyl OHO
6bl Hecno, ecnun 6bl 4ENCTBOBANO OT CBOEro CO6CTBEHHOrO UMEHMU,
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Provisions on criminal liability of managers, administrators and members
of the Board of Directors are thus directly applicable to the assigned
natural person.

6. CONCLUSION

As conclusion, it may be said that Belgian legislation allows more
flexibility in criminal liability of corporate bodies. Since the introduction
of the corporate criminal liability, it is not necessary any more to
concentrate efforts on looking for responsible natural person, because
corporate bodies may be recognized as criminally liable.

In addition to that, the lawyer has received a good basis for the defense
of rights of his client — natural person (director, manager, administrator).
New legislation allows to prove that the natural person has not
committed the most serious fault and consequently may not be criminally
convinced. It plays a great role for natural persons who whishes progress
in their career.

However, the message of the legislator and jurisprudence related to
intentional offenses is clear: the natural person would be convinced at
the same time as the corporate body. It would be especially applied in
money laundry, tax evasion.
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CnepoBatesnbHo, NMOCTaHOBJIEHUS, npuUMeHsieMble K YrOJIOBHOW
OTBETCTBEHHOCTM MEHEeXXEepoB, YMpaBASOWMX W YJIEHOB YMNpaBlieHus,
OTHOCSITCA TakXe K HasHa4yeHHOMYy dU3nMyeckomy nuuy.

6. SAKTIOYEHUE

yTo benbrninckoe 3aKkoHOAATENLCTBO
6bonee rmbkoe B OTHOWEHWMM C  KOPMOpaTUBHOW  YroJIOBHOWN
OTBETCTBEHHOCTbO. [locne  BBeAeHWS  KOPMOPaTMBHOW  YrOJIOBHOW
OTBETCTBEHHOCTU, 60JIbLUE HET HYXAbl COCPeAoTaunBaTh YCUIMUS Ha MOCKMU
OTBETCTBEHHOr0 (PM3MYECKOro nunua, Tak KakK IopuaMyecKkoe Muo TO Xe
MOXeT 6bITb MPUBNYEHO K YFOSIOBHON OTBETCTBEHHOCTMU.

B 3aknt4yeHne, MOXHO CKa3aTb,

Bonee ToOro, agBokat nojay4dun 6o0nblie BO3MOXHOCTEM B 3alMTe npas
CBOEro KAMeHTa - dusmnyeckoro numua (AUpPEKTOp, aAMUHUCTpATOp,
HayasnbHKK...). HoBoe 3akoHOAaTeNbCTBO MO3BOMSIET AOKasaTb, 4TO
dur3mMyeckoe NMuUo He AOMYCTUIO0 caMyto rpybyto ownbky v cnegoBaTesnibHO
He AO/MKHO ObiTb Hakas3aHHO. DTO wurpaeT 60nblWyk ponb ANA JI0AEN,
KOTOpblE HaAEKTCS NPOrpeccnpoBaTh B Aa/IbHENLLEN Kapbepe.

TeM HeMeHee, 3akoHoAaTeNnb M cyAebHasi NMpakTMKa AAlT SICHO MOHSATb,
yto GU3MYEecKoe nNMUO JAENCTBYIOLWEE YMbIWIEHHO OyaeT Haka3aHHOo
BMecTe C lOpUAMYECKMM NMLUOM. IDTO O0COBEHHO KacaeTcs OTMbiBaHMS
OEHEer, YK/OHEeHMs OT YynjaTbl HaNOroB M HapylweHus 6yxranTepckux
YUETOB.
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